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Before the Moft Noble and Right Honourable the Lords Commiflioners of Appeals

aqtl O

in Prize Caufes.

B . E.T. .5 By

NATHANIEL KINSMAN, Mafter.

Cornelius Cayley, Commander of the Private)
Ship of War the Cholmley, Captor of the lLAppc]lﬂnt.
fatd Ship Betfey and ber Cargo, - = ]

AGAINST

Nathaniel Kinfman t.Ere Mafter, Claimant of | Hetondess
the fuid Ship and Cargo, - - =

On an Appeal from the Vice-Admiralty Court of Bermuda.

Appellant’s CASE.

T HIS Ship appears to have belonged to erican Subjets refiding at Beverley
in the State of Maffacbufetts, from which Place fhe failed in or about Fuly 1793,
with a Careo of Fiith, Flour, Seap, Candles, and Money, on a fir /
to the French INands in the Al Indies : She went firlt to Sac Marine in Martinig
to §¢. Lucia, and from thence to Sz. Pierre in Martinigue, where {he difpofed of the greater
Part of her or ginak Snrge ) i retdrti TOD Which flic 00K orl_ Doard, In os;:femr}ar 1793
Sugars, Coffee, and Cotton, the Produce of Martinique: Afterwards fhe proceeded to
Pont @ Pitre n Guadalsupe, and there completed her Lading, by taking in about 29 Hog-
theads of Sugar, and a antity of Coffee, the Produce of that Ifland. About the latter
End of the fame Month, The took her Departure from Guadalsupe, oftenfibly bound for
Hamburgh; but, from the Evidence, it appears probable that (he was deftined to Bourdeaux;
and on the 7th of Offsber following fhe was captured by the Private Ship of War the
Chalmley, Cornelius Cayley Commander, and carried to Bermuda.

While the Betfey remained at Martinigue, the Malter received on board Difpatches from
the Governor to the French Minifters, containing Information of material Confequence
both to Great Britain and France. One of the Envelopes was fuperferibed, ¢ To the
Citizen Minilters of the National Convention at Paris."—* This Packet to be thrown
overhoard in cafe of encountering or meeting with an Enemy.” (Signed)  Dn. Racham-
bean.” 'Thele French Difpatches were attempted to be concealed by the .fwerican Malter
at the Capture, but were feized hfy the Captor, and delivered to his Excellency Henry Hamil-
2on Governor of Bermuda, who found it would be of material Confequence to prevent the
Contents from being divulged in the 7/} Indies ; and therefore he withheld the Papers
from the Captors, and tranfmitted the fame to His Majefty's Secretary of State for the
Home Department.

In the Vice Admiralty Court of Bermuda.

The Captor proceeded againft the Ship and Cargo as Prize.
The Ship Papers were exhibited, with an Afidavit of the Prize Mafter, ftating, that the
Papers then delivered into Court, marked from No, 1 to 20 inclufive, were all the Papers
found on board at the Capture, the Mail only excepted, which was lodged with his Excel-

lency the Governor,

SHIP




S HRET R PrAs P | SR LS
No. 1.—Regifter, dated Salem, 13th Fuly 1793, wherein Mefes Brown and
of Bew the County of Ejfex and Commonwealth of 3
ftated to be the Qwners,
2.—Cocket and Clearance at Salem for the Weft In
. 3—dAmerican Paflport or Sea Letter, without Date.
4.—Permit for taking on board at Salem, 43¢0 Dollars in Gald, dated t4th Fuly 1703.
of Fifh, 10 Boxes of Seap,
ing 671 Quintals of dried Fifh, 21 B " Soap, % Boxes of Spe
Candles, 198 Barrels and 3 f Barrels of Superfine Flour,

Lumber, 397 Yards of Duc gs, and Yards of Tow
for Coffee Bags, and in Gold 44 oannes, and 721 Doubloons.

6.—Bill of Lading, dated 15th Suly ik zfheads and 21 Boxes, ¢

in the A%
8 ; 4 to the Mafter,
h nds, then to Hamburgh, there to take in
ighe and S I and the Inftr

“* you'll take from our ¥
* for the Weff Indies, which muft be, if in :
¥ France: You'll then proceed, with our faid Tids to {uch Port in
*¢ France as you fuppofe is the moft proper for you to ; Cargo for
Wl Ind and from thence you'll proceed to fu
Iflands as you think the mof

Guauddiupey and ofter Llling yuur Cargo the

¢ Proceeds in #¢ff India Produce, and proceed for B

g.—Further Letter of Inftrutions from the Owners to the Mater, re
Specie on Board, dated Beverley, 15th uly 1793,

1o.—Account Sales of the outward Cargo at S¢, Pierre's, in September 1793.

11.—Abltract Account Sales of outward Cargo fold, and Account of Return Carzo,
thipped at Martinigue. =

12 —Another Account of the Sales at Martinigue.
13.—Account of the Mafter's Ditburfements.
14.—Duplicate Account of the Return Ca 20,
15.—Atteftations as to Nationalnefs of the Mafter and Crew.

16.—Invoice and Receipt for 8 Hhds, Clayed Sugar, purchafed at Point o Pitre, 1g9th
September 1793,

17.—Ditto of 15 Hhds. Clayed Sugar, purchafed at the fame Place.

18 and 59.—Invoice of Sugars and Coffec purchafed of Bon

; roi e, at 8¢, Pierre,
i Martinigue, and Account Current between that Houfe and Ca

pt. Kinfian.

2o.—Clearance at Pofnr @ Pitre for Hamburgh.

The Mafter gave a Claim for the Ship and Cargo, as the Proper £A5 o
T pave o - the Ship and C: pesty of Myfes Brewn and
dfracl Thorndike, Natives and Citizens of dmerica, 4

Natbaniel

yift Oftober
Ergn

ath November
1793

o3 3

Nathansel Kinfrnan the Mafter was examined on the Standing Interrogatories. In anfwer
to the

6th, he faith, That he had 5 Hhds. of Sugar and Four Thoufind Pounds Weight of
Coffee on board, as his own private Adventure ; the Mate had Eight Hundred Pounds
Weight of Coffee.

7th and 8th, The faid Veffel failed from Beverfey, and the firft Port fhe anchored at
was Sac ne, reinigue.  Not finding the Market anfiver, he went to Sr. Luesa, but
did not anchor there, as he could not difpofe of his Cargo: From thence he went to St
Pierre, in Martinigue, where he fold his Cargo, all except 5 Boxes of Spermaceti Candles.
The Vovage began at Broer/ey, and was to have ended there.  The Cargo taken on board
at Beverley was Filh, Flour, Seap, Candles, and Money, which was fold at Martinigue,
The laft clearing Port was Paine a Pitre, Guadaloupe, with Sugar, Coffee, and Cotton.

11th, Thdt the Lading was taken on board at Martinigue and Guadaloupe.

16th, There were no Papers, excepting the Ship Papers and Accounts, wITH oNE PRI«
vaTe LeTTER, on board, mone of which were torn, burnt, thrown everboard, deflroyed,
concealed, or attempled ts be concealed,

21{t, The Cargo on board was all of the Growth, Produce, and Manufatture of Mir-
tinigue and Guadalpnpe.

Ifrael Creefy the Mate was examined on the Standing Interrogatories ; and his Depo-
fition conforms to that of the Maiter,

The Mafter and Mate having thus withheld their Evidence refpeéling the French Go-
vernment Difpatches which were on board,

‘The Captor’s Counfel moved the Court for Leave to exhibit Interrogatories for the Exa-
mination of the Prize-mafter, and One of the Seamen of the Gholmley, and Two Paf-
fengers on board ; and alledged, that he expetted to difprove certain Allegations depofed
to by the Claimant and his Mate. This Motion was oppofed by the Claimant’s Counfel ;
And, after hearing the Arguments, the Judge admitted, that Hilliam Smith the Prize-
niafter, Stephen Cole a Seaman, and William Brown and Famee Sals, Paffangers on board
the Cholmiey, be examined as Witnefles, fo far as might reach the difproving certain Alle-
gations on the Part of the Claimant,

And, on Motion of the Claimant’s Proftor, Interrogatories, to be anfwered by the faid
Claimant, his Mate, and One of his Seamen, were admitted and filed.

T5 Hitchings, a Mariner belonging to the Betfey, was examined on Special Inter-
rogatories,

To the 3d, faith, He heard Kinfinan the Mafter of the Betfey, and alfo the Mate, fay, that

1e was bound to Bourdeaws; and he allo heard Kinfiran fay, that it would be too late to go
to the Eaft Country, for that it would be froze up before they (hould get there. After
the Capture, while he and Cregfy the Mate were on board the Cholmicy, Crecfy told him
that when the Berfey was brought fo, while her Boat was hoifting ‘out, (to take the
Mafter on board the Cholniley,) f2id Kinfman told Creefy there was fomething in his Cheft
which he muft take care and throw overboard, meaning the Fremch Papers; but that
he, Creefy, was prevented from fo doing by Means of recciving a Hurt while getting the
Boat out.

Laftly, That he heard the Mate fay, the Captain had told him he had been detained by
the Governor at Mar¢inigue Two Days to take on board French Papers,

Hilliam Brown, a Paflenger on board the Cholmiey, was examined on the Interrogatories.

To the 4th, faith, He was prefent on board the Cholmley when the Claimant went on
board ; that foon afterwards, on examining his Papers, Capt. Cayley afked him if he had any
French Papers or Let oh boaid, and he anfwered, He had none.—Kinfiman afterwards
returned beard his Ship, ¢ mpanied by the Firft Lieutenant of the Cim!mf;}, who went

and foon after he got on board, he fent Two Packets of Fremch

Lertess on board the Chalmley; and when the Lieutenant returned, he informed Capt. Cay-
ey that, on examining the Chefts and Trunks, he had found thofe Letters which Capt.
Kinfman had endeavoure ecrete; for, that on examining his Cheft or Trunk, he had
taken out fome Fapers and put under him as he far; and the Lieutenant, on making hi?
riie




eth Novw.

3 6th Now.

g
rife up, found thofe Papers which he had fent on board the C& which were French
Papers,

Faries Sale, alfo a Paffenger, was examined dn the Interrogate

To the 4th, he faith, That after the Captu fiman went on board the Gholmley,
and delivered his Papers to Cayley, who afked an, if he had any French Papers or
Letters? to which he anfwered; He would give his Word and Henour that he had no fuch
Thing as a French Paper or Letter on hoard his Veflel. After which, Cayly fent his
Licutendnt, Mr. Smizé, onboard the Betfey, to examine her; and foon afterwards Two
Parcels of Papers or Letters were fent on board the C 7 . which were
faid to have been found on board her.—The fame were ) ppeared to the
Deponent to be Difpatches.

William Smith, Lientenant of the Ghalmley, was examined on the Interrogatories.

To the 3d, faith, He found on board the Beffey a Packet of public Difpatches which
was indorfed ¢ Rochambean.” While he was examining her Log-book, and ]]\is Ship-mates
were examining the Chefts in the Cabin, he faw the Claimant & ke the Packet out of
the Mate’s Cheft, and put it under the Mat als of the Mate’s Birth in the faid Cabin:
Whereupon the Refpondent faid, *= Come out of that, ain Kinfman; you are doing
+¢ fomething you ought not to do.” ‘Upon which Captain ¢ left the Place, and the
Refpondent took Pofieflion of the Packet.

sth, That fome Time after the Capture, the Claimant afked the Refpondent if he had
found any more Papers? and on his anfwering, * No," the CI ant faid, ¢ Nor would
« you have found them, had my Mate done as I ordered him,”

6th, The Refpondent underftood from fome of the Besfiy’s People, that the Claimant
had ordered his Mate to throw the faid Packet overboard.

Stepben Cole, a Mariner of the Chalmley, was examined on the Interrogatories.

To the 3d, faith, He was prefent when Two Packets, or Letters, were found in the
Mate’s Birth in the Cabin of the Hetfty, He faw Capt. Kinfman tak. thofc Papers out of
the Mate’s Cheft, and put them in thé Mare’s Birth, and fit upon the:n.—Smizd, the Prize-
mafker, then afked Kinfinan to get up, which he did; and then Smith took the Papers from

jan had been fitting.

6th, faith, He heard Capt. Kinfman fay, that he had given his Mate Orders to throw
thofe Two Papers overboard.

Thomas Hitchings (aforefaid) was crofs-examined on Interrogatorics filed. by the
Claimant.

To the 3d, faith, He did hear the Mate of the Besfiy fay, before the Captuve, that fhe
was bound for Hamburgh ; but he fuppoled that Bourdeaws would pick them up.

Nathaniel Kinfman, the Claimant, was examined on the Claimant’s Interrogatories.

Tothe 3d, faith, That previous to leaving Beuverley, he received from Brown and Thorn-
dike 449 Half Joes and One Quarter, in Gold, 723 Doubloons, for the Purpofe of pur-
chafing W2l India Produce, not fuppofing that his outward Cargo would be fufficient
to purchale a Load for his Ship in the #¥gf Indics—Tbe Refpandent bad alfo to the Amount
of 337 Dallars, in Gold and Sifver, bis awn Properiy.

4th, The Relpondent was requefted, when at Martinics, by Mr. Bealfire, to take a Let-
ter to Hamburgh for a Friend of his, He did not receive any Charge to take any particu-
Tar Care of fuch Letter.

_sth, No Perfon whatever at Martinico did declare or fuggelt to the Refpondent that the
faid Letter was of a public Nature, or of any fpecial Import; nor did he believe it to be
fo.—No Order was given to the Refpondent, or Requeft made to him, or any Perfon, as
he knoys or believes, to throw overboard or conceal the f3id Letter or Packet, under any
:C_,uwicu]:;n!'tfnoes whatever ; nor did he at any Time think of or make any Attempt to conceal
uch Packet.

7th, faith, He did not, on leaving the Bezffy to go on board the Cholmley, tell any
Perfon to throw any Letter, Packet, or Paper whatever overboard, as he was not con-
frious

. ¢ _gugnf and 14th Sepse

7th Kov. 1704

aad Augult
1754

Ifrael € vas examined on the Claimant’s Interrogatories.
o

To the 6th, r g the Fi h was found in his Cheft, he
anfwers, * He di; 1 fones Ja.-,f;'rra;r:f;r;.'."-.’hsd

To the 4th, sth, and 7th, which alfo relate to the Fremch Papers, he anfwers, that
<« He knoweth nothing.”

Matthew Fofet Seaman belonging to the Beffey, was examined on the Claimant’s In-
terrogatorie er to affect t i tebings.

The Governor of Bermuda was examined on Interrogatories filedd by the Captor.

In anfwer to the 1ft, faith, That on the 20th OfFeder he wrote the Secretary of State that
Ten Inclofures fell into his Hands on that Day: *¢ The Letters dated the gth and 27th'of
T { ambearn, who™ the Re-
fpondent believes to be ndward Ifands, ander
the Autho he F

ad, © The faid Letters did contain Information of material Confequence to both Great
Britain and France.”

The Governor was crofs-exanined on Interrogatories filed by the Claimant.

To the sthand 6th, The Packet on the Outfide, «To the Citizen Minifters
of the National Convention at Parss.”—There was on the Outfide a general Direétion,
This Packet to be thrown overboard in cafe of encountering or meeting with an Enemy.”

The Claimant’s Proctor moved the Court for Leave to file fundry Papers as Exhibits ; and,
after Arguments, the fame were admitted and filed : The Papers arc marked A to Z, and
A 1 tod 7 inclulive; of thefe W, X, and Y, are Documents from the Cuftom Houle at

ﬂfm-n'u."f;.’r-, dated 14th Sepeember 1793. A 7isa Letter of Credit for 1000 £ Srerling,

written by the Owners in Favour of the Mafter, dated rsth Fuly 1793 and the Reft of the
Papers are Bills of Parcels of the Goods fold and bought by the Mafter at Marvinigue
and Guadalsupe.

The Judge of the Vice Admiralty Coutt gave -fice, and decreed the Ship and Cargo
to be reltored tothe Claimant; and condemnéd  the Captor in Cofts and Expcm:es.u-l"ru:n
this Sentence the Captors immediately appealed, a the Cliimant gave Security in
3,362/ 15 1d. the appraifed Value of the Ship and Cargo, toanfwer the Appeal.

In the High Court of Appealts

Fentoxn, Proftor for the Captor and Appellant, brought in the Procefs, under Seal of the
Vice Admiralty Court of Bermuda, and alledged the Appeal to be contained theréing and
he exhibited Atteftation of Fobm Bradbury E with Papers annexed, matked from
N®1 to 40 inclufive;; and alledged thofe marked N° 1 to 37 to have been found on board
the Bet/fty at the Time of Capture ; and_that they were mentioned and referred to_in and
by the Procels: That all the fame Papers were fent by the Governoriof Ber uda to His
Majefty’s Secretary of State, and by him delivered up for the Purpofe of being exhibited
in this Caufe. Towwrey, Proftor for the Claimant and Refpondent, ob
faid Papers being received ; and the Surrogate referred fuch Objections to the Lords, at
the Hearing.

Is the Date of Mr. Bradbury's Affidavit, wherein he ftates, That, on the roth Fes
bruary 1794, the Right Honourable Henry Dundas, then Secretary of State for the Home
Departiment, did receive from his Exceilency Heary Hamilton, Governor of Bermuda, a
Letter dated ** St. George's, Bermuda, 24th Offsher 1797:" together with the feveral Pa-
pers marked N® 110 375 and on the 11th Fuly, His Majefty's faid Secretary of State did
receive: from the fame Governor, a Letter, dated “ St. George's, Bermuda, May 3oth;
 1794,” with the authentic Papers, marked No. 39 i s0; all which Papers the Depo-
nent, with the Permiffion of His Majefty’s (aid Secretary of State, annexed to his faid
Affidavit,

PAPERS
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PAPERS annexed to Mr, Bradbury's faid Afhidavit.

No. 1.—Is a Letter, dated at Te Cape, 0th Fuly 1793, the Second Year of the Republic
addreffed to the National Convention, by Senthonax, the Civil Commifiioner o
the Republic at §¢. Dominge,

No. 2.—Is a Duplicate thereof.
No. 3.—Is an Extraét from the Cayes Gazette of the 21t Fuly 1793

No. 4.—1Is a Letter, dated Cape Fromcois, 2d Augufl 1793, the Second Year of the Re=
public, from Semebenax, to the Minifter of the Department of the Navy and the
Colonies.

No. 5~Is another Letter from Semthonax, addreffed to the French Minifter at the United
States of America, dated at the Cape, 16th Auguf 1793.

No. 6 to 37.—Are authenticated printed Proclamations, imprefled with the Arms and
Motto of the French Republic, iffued in the Names of Psfvere! and Sontbonax,
Civil Commiffioners of the Republic, appointed to the Fremch Lecward

in America.

Ne. 38.—1Is the Letter of Governor Hamilton to the Right Honourable Henry Dundas, of
the goth May 1794.

No. 39.—Is the Petition of the Captor to Governor Hamilten, dated ¢ B
 1gth, 1793,” ftating the Fadts which conftitute
by the Governor’s Certificate, ftating, that the
are true, and that he tranfmitted the Dilpa
State.—The Certificate is dated in Cour it. George's, Hern
1794, fubfcribed by the Governor, and authenticated with the
jefty’s Arms,

No. 40.—1Is the Envelope of the Two preceding Numbers.

Fenton exhibited further Atteftation of Fabn Bradbury Elqu with further Papers
annexed, marked No. 1 to 11 inclufive, and alledged them to have been found on board
the Ship at the Capture, and referred to by the Procefs; that the fame were fent by the
Governor of Bermuda to His Majefty’s Secretary of State for the Home Department, and
by him delivered up for the Purpofe of being exhibited in this Caule. Townley objefted to
the fame being received.—The Lords referved the Confideration of fuch Objection to the
final Hearing.

Mr. Bradbury's Second Atteftation ftates, That on making a further Search among the
Papers remaining in the Office of His Majelty’s Secretary of State for the Home Dep
ment, he difcovered, that, on the 26th December 1991, the Sec ry of State did rec
from Governor Hamilton a Duplicate Letter, dated  St. Gesrge's, Offober 20th, 1793,
with Papers marked No. 1 to 11 inclufive; which Papers (with Permiffion of the Secre-
tary of State) he annexed to his faid Atteftation.

PAPERS annexed to Mr. Bradbury's Second Atteftation.

No. 1.—Is a Dilpatch dated Martinico, Trinity, 7th Faly 1793, Second Year, fublribed
* Dn. Rochambean,” addrelied to the Miniftér of the Marine.

No. 2.—Is a Difpatch dated Marss) s Fort de la Republigue, 1oth Fuly 1793, Second
Year: Subferibed and addrefled as in the preceding Number.

No. 3.—Is the like, dated Martinics, Fort de la Republigue, zoth Fuly 1793, Second Year :
Subfcribed asin No. 1, and addrefled to the Minifters.

No. 4.—1Is a Difpatch dated Martinico, Fort de la Republique, aoth July 1793, fubferibed
“ Dn. Rochambean,” addrefled 1o the Minifter

£93

No.s.—Isa Difpatch dated Martinico, Fort de ia Republigue, 3d Auguff 1701, the Second

Year: Subleribed and addrefled as in the preceding Nu
No. 6.

793> Second Year: Sub-

co, §t. Pierre, ayth Auguff 1793+ Subferibed and
g Number,

w2y 3 Seprember 1793+ Subferibed

No. g.—Is a Difpatch dated A t. Pierre, 14 1793, Second Year:
Sublferibed and add

1793, Second Year:

ench Governor to the
No. 11.—Is a Proclamation iffued by Recha

The Appeal has been regularly profecuted, and now ftands afligned for final Heating ; and
it is humbly hoped that their Lordfhips will be pleafed to admit the Papers brought in by
the Appellant’s Proctor : d

BECAUSE the gre t Ticiently proved to have been found
on board the Ber t the C nd the Remainder are material auxi iary
Proofs,

It is alfo humbly hoped that their Lordfhips will reverfe the Sentence of the Judge below,

and condemn the Ship and Cargo as lawful Prize to the Captors, for the following, among
other, a 4

RIS B G S8 @ N S

BECAUSE, by carrying the French Difpatches for the Enemy, the American
Mafter departed from his Neu y.—And

Becaufe the Goods, fuppofing it to be proved that they were dmeriean Property,
were taken in a Voyage which fubjects them to be confidered and treated as
the Property of Frenchmien.

W. SCOTT,
J. SCOTT.
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Before the Moft Noble and Right Honourable the Lords Commiflioners of Appeals

1753

Oétober 24.

Oéflcher 41,

in Prize Caults.

T H E° B E. TS ESX
NATHANIEL KINSMAN, MASTER.

Cornelius Cayley, Commander of the Pri-)

S \ Appellant,
vate Ship of War Cholmley, the Cfﬁ,’)f@?‘, s

The faid Nathaniel Kinfman, the Mafter?
and Claimant of the Ship and Cargo, on
Bebalf of Mofes Brown and IHrael
Thorndike, of Beverley, in the State of > Refpondent.
Maffachufets, Natives and Cilizens r)f‘
the Umted States of America, the jﬂ,\
Gzoners ibercof, - - Y

(An Appeal from the Vice- Admiralty Court of the 1land of Bermudg.)

The Refpondent’s CASE.

1']'[" is :Anzf

ieant Schooner, the fole Pre
s an l' ('ili ns nf "|l( f'

'[\1'0.{&'(1_ 1t
of the Ca i

ing :
Ship of War the

At the Ifland of ﬂfrr- 18

'o, where a l’art of the faid Return Cargo was fhipped
I on Board a

e delivered, as the Mafler was rold,
faid, contained Dilpatches for the

1|-'Lcm1|1111muf |’I. bhn 1 Cargo was contended Ac-
3 ndemnat p and Cargo was contended for, on Ac
tches being'on board.

On the Part of the Refpo
to the Narture or Ce t
the Ship or C
been delivered

ndent, it is to be ob r"xr‘d t1‘1' l]lt Ncu ral M f’m was not privy
s of the faid Let :
t there was not l‘leluﬂ \I.L.T‘glt to conceal Iu..u ].{!n[(‘l, it
{t of the Ship Papers at the Time of the Capture.

It is further fubmitted, that the Charge, if true, would not be a Ground for condemning
either the Ship or Cargo.

Prize, as being laden with Sugar, Coffee, and Cotton, belonging to Subjefts or 1
France, and bound from Martinice to Bonrdeaux, and as havipg on board a cone
or Packet of public Difpatches, written by Monfieur Rocbambean, Governor-General of the
Ifland of Martinico, to the Adminiftration in France,

The Mafter and Mate were examined in preparatory, and their Depofitions are to the Ef-

Nexeaber 4- fog following, to wit:

PRE-




LEsY,
the Mate.

PREPARATORY EXAMINATIONS.

Money, w 3 at M G 1 the laft

I from, ¢ o

m the Proceeds of ar the faid €
; ;

-1 a
that at the
e, and alfo if the faid Go 1all be reftored
! , doyand will belang to the fa ons, and
thirteenth, That having purchaled the
only fent forward to the Ow:
To the fifteenth, That a g
¢ were no Pap hip’s Papers and Accounts, with one
at the time the Ve ¢ her De are from her laft clearing
» burnt, torn, tl n O leftroyed, cancelled, concealed, or
3 has fuftained fome
) dered to be hoifted out at
, and fome pilfering by the he Privateer 3 that the Commander
| Damages, but that {i had not been made good. To
e Vellel and Cargo were infured from the Wl Indies to
r fay they were, although the Owners told him they (hould
Infurance. ntieth, That in cale the V ved at her deftined
no Part of the Cargo, on being unladen, would have become the Property of the Con-
nees, or any other Perlons, (excepting the Adventures on board,) but that the Owners were to
¢ the Chance of the Market f ¢ Sale of their Goods. To the twenty-fourth, ‘That the
1ip’s Papers were delivered t “aptor, and that he the Deponent had alfo in his Poflef-
fion a Number of Accounts and fuch like Papers r to the Tranfattions of the Veflel and
Cargo, which were ready to be produced.  And 1o the twe feventh, That all the P
d on board were entirely true and fair ; that there was one private Letter on board, the Con-
teuts of which the Deponent was unacqoainted with; and that the fame was given up with
the reft of the Papers at the Time of the Capture.

b leifel’s Boat be

3 1 in gueltion was owned, at the Time (he
was taken, by Mgl 2 lfrael Ths ; that he was told by the faid Brown and
, that they were the Owners of her at the Time they engaged him the Deponent to

b

go in the Veflel ; and that the faid Brown and T ke are Amerseans by Birth, and refide”

their Wives and Families at Bewver, and are Subjeéits of the United States of America,
That the Deponent underfiood there was a Bill of Sale made to the faid Brown

radite for the fad Vellel, by infi Fariey, the former Owners.

To the twelfth, That the Lading was {hi , the Mafter of the Veflel,
for and on Account of the aforefaid Mefes Brown and Jirae ¢, and was configned to
Merchants at Hamburg b, whole Names he dog was 10 have been delivered
there, on the real Account, Rifk, and Bene wwn and Thorndike; and that he
can take upon himfelf to fivear, that he be ie of the Lading the Cargo,
at

LE

at the prefent Time 16 if the Goods fhall be refored and :Itl!adﬂl'tl at :h:_dcﬂined l’nrtt
they did, do, and w lor ame Perfons, and to none othets. T'o the fixteenth, That
at the Time the Vellel tor arture from the laft ‘cic:u;mg Port, fhe had u? board the
ufual Ship Papers, the Captain’s Accounts, and one ."J'e.i.’rlu Letter ; that nniape.ra \:crlc
burnt, torn, thrown overbe royed, can:‘.EHcShl Cf\l)l:ﬂ:?-(.‘d, or nm.:r!'lph-d 1o be _r.un;_cm..é

ed, in: fanner whatever, is Knowledge. To the caginccn‘th. T'hat he has fuflaine
ire, by his Cheft being plundered, while he the Deponent was an hu,rfi the
v Articles, to . a Pair of er Knee-Buckles, a Pair of pi?_:c:l hhoc—_
of Razors, lundry Ship's Nee les and Palms, to the '\";J',uc_. he E[uma'.-.-s, of
5 ; and that he was told by the Commander; that in cafe .]“: lh\;:uhl
atisfaction for the fame.  To the twentieth, That in cale the
arrived at her defiined Por the aforefaid 0\\'!1(?(5; of the Veflel, who were :1:3
»f the Cargo, were, he conceives, on the lame being unladen, to have 1akc_n_l,1‘c
arket for the Sale of their Goods. To the twenty-fourth, That the b_]np ]
to the Captors at the Time of the Capture ; and that there was allo one
_ which was delivered at the fame Time to the Captors. And to the
t he believes the Ship's Papers were all true and fair, and there were

% or colourable to his Knowledge.

10 Witnelles do, in exprefs Terms, prove the Fact of the Ship's Deftination
to Hamburgh at the Time of the Capture.

The Papers on board and delivered up at the Capture, (with the afore-mentioned Letter,
received from Monficur B e, were the following ; viz.

SHIP PAPERS

The Ship's Regiftrar, dated Salem, 13th Fuly 1793, deferibing A Brown and Ifracl
e of Beverley to be the fole Owners.

“learance from Bev with a Cargo of Fifh, Lumber, Soap, Flour, and Bagging, dated
1yth July 1793,

Sea Letter or Paffport for the Ship in gueilion, in the Name of the Drefident of the United
States, dated 13th Fuly 1793

Permit to the Mafter from the Cuftom-houfe at Sakm to take on board a Quantity of
Specie to the Extent of 4800 Dollars, dated 14th Huly 1793.

: £ = sl Sal 5 o
Clearance for a further Part of the outw rd Cargo, dated Salem, 15th July 1793,
Bill of Lading for the outward Cargo defl ribed as confifting of

sdsand 21 Doxes, containing 671 Quintals dried Fith,
an xes Soap,
8 Boxes 51st,-nnaceli Candles,
198 Barrels and 3o Half Barrels Superfine Flour,
280 Feet of Lumber, s
= Yards :k for Coffee bags,
(‘J;B :ri':rd: "][-?::‘v Cloth for ditto ; and in Gold 409 Johannes, and 725 Doubloons,

marked as in the Margin, and declared to be l9dcn _h}f Mofes Hrl’a:aw ar_u! Ifrael Thorndike, to
be deliveredin the Wl to the Mafter paying l'rd:|g_1-.[ _nmhing bcm}; Ownersll"nl}pcn_y;
« yhe faid Property is there to be vefted in Coffee, White Eugm. ﬂ)ml Cotton, wlnch is to be
« delivered at Hamburgh o Melirs, Voight and Seiveking, dated Beverley, 15th Fuly 1793.

Tnvoice of the (aid outward Cargo, fated to be fhipped for Account and Rifk of Maf2s Brown
One-third, and Ifrael Therndike Two-thirds, and configned to the Mafter for Sales and Re-

turns in the el Indres, dated Beverley, 15th Fuly 17935 Amount 1397 ) 105 154,

Inftrudions to the Mafter from his Owners the faid Myfes Brown and y;’::d Tharndike, dated
Bewerley, 15th 3"”"'\‘ 1793 T hefe Inftruétions contain IJErc&mqs for th; (.vm:crnm:nt of the
Mafler in the 1}i{p':sfnion of his outward (.‘:_ugn in the Wefl Indies, alt:rl inveflting the Procec:ds
in a Return Cargo of Sugar and Coffee, which, when completed, he is ordered to proceed w}d:
w0 Hamburgh, and deliver the fame to their Friends Meflrs. Foight and S.—fw.émg. The
Mafter is then intormed of the Intentions of the Owners as to the further Employ of the
Veflel; and he is particularly cautioned to break no. Afts of Trade, and to be very careful
{0 take no Property on Frieght, or Paffengers belonging to any of the Powers at War‘rIJ ;

Curther




the Mafier in confequence of the Ow
ty of Specie; dated Bever ".'_'., 15th

aleo itward Cargo, and of the Purchafe
d as fhipped on Ac ot Mafes Browwn ar :

go purchafed at it Petre and St, Pierre in 8

: Mafter and Azents at 87, Prerre, dated 13th &

nd Cargo on Behalf, and as
crican Cinzens as aforef

It was neverthelefs
e, 1 W7 B : two of the Paflengers on board the Privateer; and
n of the Pro&or of 1 iimant, it was ther allowed to examine the Mafter,

nging to the Bet/éy, to Interrogatorics on the Part of the

w was irregular, and that the
idence in the prefent Ap-
ery (fubject to the Opinion of their I ordthips on its
ce alludet. to as ider to his Ap » being confi-
the Captor, that the Ship in queflion was engaged in
in France, is the Object of thefe lnterroga-
eby appear to be wheolly without Foundation.

an Inventory of Cargo in purfuance of a Writ of Un-
T : Captor; a ¥ fuch Return, it

fundry Exhibits on Behalf of

Thefe Papers were on board at the Capture, and as fuch are admiffible Evidence,
They confift principally cither of Bills of Parcels in French on the Sale of the outward
Cargo, or Receipts for the Purchale of that in queftion, but are not printed in the Ap-
pendix, the Refpondent not having tranflated the fame, confidering them as by no means
necellary to fupport the Sentence of the Court below.  One of the Papers alluded 1o is,
however, a general Letter of Credit from the Owners to the Mafter, dated Salm, 13th
July 1793, and is printed in the Appendix,

Dec. 5. The Caufe came on for Hearing hefore the Judge of the Vice-Admiraliy Court at Bermuda,
when, atrer hearing the Proctors on both Sides, the Court was adjourned to the 12th;

The ?c;rec When the Judge pronounced his Opinion, That the Veflel and Cargo were not liable to For-
3| e y %
Aily fc_nu_re ar (_,:\Lll|cn!ll.lii(\l.]. and dncfc}'tl the fame to be reflored to the Claimant; and further
direéted the Cofls and Expences of Suit to be paid by the Libellant,

From

(50
From this Decree an Appeal has been interpofed and profecuted; and, on
July 12th, 1994, The ulual Inhibition was decreed.

Augufl 22d, Townley appeared for the Claimant and Refpondent, and the Appellant’s Prottor was afligned
to libel.

A Libel was afterwards given, and on

New. 7th, The fame was admitted, and a nepative Iffue given thereto. Fenton, Protor for the Appel.
lanr, then ht in the Procefs, and alleged the Appeal to be contained therein; and he at
hibited an Atteflation of obn Bradbury Efy. with Papers annexed, marked
*0. 40. inclufive, and alleged thofe marked from No. 1. to No. 37. to have
been found on board the Ship at the Capture, and to be referred to by the Procels ; that all
the fame rs were fent by the Governor at Bermuda to his Majelly's 5 € ate, and
by him delivered up for the Purpofe of being exhibited in this Caufe. oy objedted to the
faid Papers being received, and the Surrogate referred fuch Object t their Lordihips at the
Hearing.

In refped to thele Papers, itis to be obferved, that there is not the leaft Evidence to
prove that they ever were on board the Ship in queftion.

March a1, Fenton exhibited further Atteflation of Yabn Bradbury Efq. with further Papers annexed,
matked from No. 1, to 11. and alleged them to have been found on board the Ship at the Cap-
ture, and to be referred to by the Procefs ; that the faid Papers were fent by the C
da to his Majefty's Secretary of State, and by him delivered up for the Purpofe of being
bited in thig Caufe. T v objetted to the faid Papers being received, and the Surro-
gate, as before, referred the Objeftion to their Lordthips.

In relpeét to thele Papers alfo, the Obfervation before made applies. One of them
(No. 10.) mentions, indeed, that in confequence of hearing of the ‘(,'apt_ure of former
Difpatches, the Writer * fends others by the American Vellel Betfey, Captain King fman.”
How far this proves cither the Identity of the Veflel, or that the Papers were on board,
is fubmitted to the Judgment of their Lordfhips.

It is allo fubmitted, that the Papers, nor having heen exhibited in the Court below, and
tranimitted in the Procels, are not admiflible Evidence on the Appeal.

It is further fubmitted, that thele Papers, if received as Evidence, are perfedtly immate-
rial and irrelevant. They confift principally of printed Proclamations iffued in the
French Iflands, and of Duplicates of Difpatches fent in the Months of Fuly, Augufl, and
September, from Monfieur Rocbambeau to the French Governmeént.

It does not appear that the Mafter was apprized even of the Nature of thele Papers ;
and it is {ubmitted, that it was not illegal for him tobe the Bearer of them to Hamburgh,
much lefs could fuch an A work the Confifcation of Ship or Cargo.

Subjedt to the Objedtion flated, the Caufe has been afligned for Informations and Sentence
before their Lordfhips; and the Refpondent relying, as he moft firmly does, upon the general
Merits of the Cafe, (whether the Papers brought in upon the Appeal are received or not,)
humbly hopes, that the Decree appealed from will be affirmed; and that the Captor will be
condemned in the Cofts of the Appeal, for, among other, the following

R B A U5 O IN 5.

Becaufe there is full and undoubted Proof, that the Ship and Cargo belong to
the American Citizens, on whole Behalf they are claimed.

Becaule the Ship and Cargo in queftion were not engaged in any Tranfac-
tion which fubjects Neutral Property to Confifcation.
J. NICHOLL.
ROB. DALLAS.
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